KAUFMAN LEGAL (GROUP

A PROFESSIONAL CORPORATION

October 28, 2014
Direct (213) 452-6576

VIA U.S. MAIL AND ELECTRONIC MAIL

Tom Lackey

Lackey for Assembly 2014

43759 15th Street West #27

Lancaster, CA 93534

E-mail: George@lackeyforassembly.com

Kelly Lawler, Treasurer

Lackey for Assembly 2014
43759 15th Street West #27
Lancaster, CA 93534

E-mail: kellylawler@comcast.net

Re:  Cease and Desist Demand - Immediate Response Required

Dear Mr. Lackey and Ms. Lawler:

We are writing on behalf of Assemblymember Steve Fox to demand that you and your campaign
committee, Lackey for Assembly 2014, immediately cease and desist from broadcasting false
and defamatory statements about Assemblymember Fox contained in a radio advertisement that
you are currently running on High Desert Broadcasting LLC radio stations (KCEL-FM, KMVE-
FM, KGMX-FM, KKZQ-FM, KOSS-AM, KQAV-FM and KUTY-AM) and Adelman
Broadcasting radio stations (KGBB, KRAJ, KZIQ, KEPPD, KLOA-AM, KLOA-FM, KWDYJ,
and KTEA). Your failure to comply with this demand may result in the commencement of
immediate legal action against you and your committee.

The advertisemnent in question contains blatantly false and defamatory statements against
Assemblymember Fox concerning his legislative record, as follows:

[Speaker 1--Impersonating Speaker of the Assembly:] Okay , .
how about, a bill to protect students by making it easier to get rid
of teachers accused of sex and drug crimes. Mr. Fox? Where is
he?

[Speaker 2—Impersonating Steve Fox:] Oh, Madam Speaker, the
people of the Antelope Valley really want this bill but the powerful
leadership of the Teacher’s Union wants to kill it. , . , I’m not
voting. It’s an election year you know.
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The message here is that Assemblymember Fox failed to vote on a bill “making it easier to get
rid of teachers accused of sex and drug crimes.” That statement is an outright lie. As you are
well aware by now, there were two bills dealing with the teacher dismissal issue during the 2013-
2014 legislative session, AB 215 and AB 375. Both bills sought to make changes to the
suspension and dismissal hearing process for school employees. Assemblymember Fox voted in
favor of both bills.

Specifically, on June 12, 2014, AB 215 was passed by the Assembly, Mr. Fox was one of 77
Assemblymembers who voted in favor of AB 215°s passage. (See California Legislative
Information: AB 215 Record of Votes, AB 215 Bill Analysis, copies of which are attached.)
Moreover, on September 12, 2013, Assemblymember Fox was one of 52 Assemblymembers
voting in favor of the passage of AB 375. (See California Legislative Information: AB 375
Record of Votes, AB 375 Bill Analysis, copies of which are attached.)

Thus, contrary to the claims made in the advertisement, Assemblymember Fox voted to support
both bills that sought to make it easier to suspend or dismiss teachers charged with egregious
misconduct. Consequently, the claim in the advertisement that Assemblymember Fox refused or
failed to vote on the issue is plainly false.!

The First Amendment provides some protections for political speech, but does not protect
defamatory speech. (See New York Times Co. v. Sullivan, 376 U.S. 254 (1964).) This is true
even in cases where the plaintiff is a public figure and the element of “actual malice” needs to be
established. The United States Supreme Court has conclusively and unequivocally stated, “[i]f a
false and defamatory statement is published with knowledge of falsity or a reckless disregard for
the truth, the public figure may prevail.” (See Harte-Hanks Communications v. Connaughton,
491 U.S. 657, 688 (1989).) In addition, with respect to public figures, publishers of any type are
liable for a “defamatory statement [made] with actual malice, i.e., with ‘knowledge that it was
false or with reckless disregard of whether it was false or not.”” (See Masson v. New Yorker
Magazine, 501 U.S. 496, 510 (1991) (citing New York Times Co. v. Sullivan, 376 U.S. 254, 279-
280 (1964), see also St. Amant v, Thompson, 390 U.8. 727, 731 (1968).)

In the present case, not only would a simple fact check have revealed the falsity of the
advertisement’s claims, you were already on notice that these statements were false because of
our letters to broadcasters addressing the exact same falsehoods in an earlier radio advertisement.
(See enclosed copies of 9/18/14 letters,) Those letters resulted in the earlier ad being pulled.
You were, therefore, on notice of the advertisement’s blatant untruthfulness.

Our client respects the First Amendment and the rights of citizens to engage in spirited debate
and criticism, but we cannot allow Assemblymember Fox’s character and reputation to be
assailed by the repeated broadcast of false and defamatory claims. Therefore, should you
continue to broadcast the false and defamatory allegations made in the advertisement described
above, it will be with a knowing and reckless disregard for the truth that is sufficient to

' We also note that the ad deliberately seeks to mislead voters into believing that the voices in the radio spot are
those of Speaker Toni G. Atkins and Assemblymember Steve Fox. Regardless, the statements allegedly uttered by
Speaker Atking and Assemblymember Fox are blatantly and recklessly false and misleading,
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demonstrate “actual malice” towards our client. (See St. Amant, 390 U.S. at 730.) We therefore
demand that you cease from knowingly perpetuating these falsehoods, and immediately remove
this ad from all media outlets.

Please provide us with your written confirmation that you have ceased broadcasting this false
and defamatory ad by the close of business tonight. We await your response,

Very truly yours,
George M. Yin

Enclosures

cc:  Mark Benevento, High Desert Broadcasting, LLC
Bob Adelman, Adelman Broadcasting
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CONCURRENCE IN SENATE AMENDMENTS
AB 215 (Buchapan)
As Amended May 20, 2014
Majority vote
ASSEMBLY:  73-0  (May 2, 2014) SENATE: 33-0.  (Jwme. 9, 2014)

Original Committee Reference: NAT. RES,

SUMMARY: Makes changes to the suspension, and dismissal hearing process for school
en.phyecs,- as specified.

The Senate arendments;

1) Remove “knowing membership by the emplbyee. in' the Commmmist Party” from the list of
reasors a permarent school erployee can be dismissed or suspended and deletes incorrect
code references.

2)

3)

Defer epregious misconduet as immoral conduct that is' the basis for the llowing offenses:
sex offenses; confrolled substance offenses; and, child abuse and neglect offénses, as
specified.

Specify the Hllowing for dismissal or suspension proceedings based solely on charpes of
egregious misconduct:

a}

b)

a)

Upon the fling of written charges with the gﬂwmng board of a school district, or wpon a
written staternent of charges forimlated by the goverming board of a school district,
chargmg 2 peomznent employee of the school distrct with egregious mwisconduet, the
governing. board of the school district may, if # deerns such action pecessary,

mmrediately suspend the employee from his or ber duties and give notice to him: or her of
his or her suspension; and that 30 days after service of the notice of dismissal, be or she
will be disomssed, unkess be or she demands a heanng,

Upon the filing of written charges with the poverning board of a school district, or upon a
written statement of charges fornaulated by the goveming boaxd of a school district
charpmy that there exists cause for the dismissal or suspension of a4 permanent employee
of the school district, the governing board of the school district may, wpon majority vote,
except as provided, give notice 1o the permanent employee of its infention to dismiss or
suspend bim or her at the expiration of 30 days fiom the. date of sexrvice of the notice,
mlegs the employee demands a hearing:

Any written staternent of cherpes of egregious misconduct shall specify instances of
behavior and the acts or omissions, constituting; the charge so that the employee will be
able to prepare his or her defepse, Xt shall, where applicable, state the statutes. and rules
that the employee is alleged to have violated, and i shall also set forth the facts relevant
to each occasion of alleged egregious misconduct

The notice of suspension and intention to distniss that iv based exclusively on charpes of
egregions misconduct shall bein wiiting. If the employee does not demand a hearing
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within thes 30-day period, be- or she may be dismissed upon the expiration of 30 days affer
service of the notice,

Onece the governing board of the school district has mitiated dismissal or suspension
proceedings, the process described in this section shall be the exclmive roeans of
pursuing & dismissal or suspension against the certificated employee wntil a writien
décigion hns been reached by the adwinistrative law judge (ALY, the charges bave been
dismissed, orthe dismissal or suspension’ proceeding has been settled or otherwise
resolved.. If a.suspension mitiated againsi an employse & upheld, and a dismissal was not
pursued on the same charges, the entry of fudement of the suspension may be considered
as evidence 10 support i subsequent notice of dismissal based on other charges. Ifa
suspension inttiated against an employee is upheld, but the employeée brevafled on the
disnsissal proceeding based on the same charges, the emiry of judgment of the sispension
sball not be considered as evidence fo support a subsequent notice: of dismissal based on

other charges.

If a hearing is requested by the employee, the hearing shall be commenced within 60 days
from the date of the employee’s detnand for a hearmg.  The hearing shall be mitiated and
conducted, and a decision made byan ALJ. The hearing date shall be established afler
consuliation with the employves and the goveming board, or their representatives, except
that, if the parties are not able fo reach agresmnent on a date, the Office of Advimistrative
Hearings (OAH) shall unilaterally set a date. The OAH shall poorittze the scheduling of
dismissal or suspension proceedings over other proceedings related to certificated school
enployees,

The ogit of discovery of the parties shall not be Hrnited to those. matters set forth i
Governmest: Code Section 11507.6 but shall inclde the rights and duties of any party in
a civil action brought n a'superior couxt under Tile 4 (commencing with Section
2016.010) of Part 4 of the Code of Civil Procedure: Notwithstanding any provision to the
contrary, and except for the faking of oral depositions, no discovery shall ocour hter then
30 calendar days after the Bm]}h}'ﬁﬁ i8 served with a copy of the accusation: In all cases,
discovery shall be complkted prior to seven calendar dﬂvs before the date upon which the
hearing commences, If any contimmnce i pranted, the thre limitation for
conmencernent. of the hearing as provided in this subdivision shall be extended for a
period of time equal to the contimance. The continvance or contimmnces gramted, if any,
shall not extend by more than a fotal of 30 days the deadlne.

If the nght of discovery 15 denied: by either the erployee or the goveming board, the
exchsive right of a panty seeking an order compelling production of discovery shall be
pursuant to Government Code Section 11507.7,

No testimony shall be given, or evidence infroduced relating to matters that occurred more
than four years before the date of the fling of the notice, except evidence of egregious
misconduct, which shall not be exchuded. based on the passage of time.

The ALJ shall prepare a written decision conteining findings of fact, determinations of
issues, and a disposition, that shall be, solely, ome of the. following:

i) That the empliyee should be dismissed.
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ily That the employes: should be suspended for a.specific perind of time withowt pay.
iif) That the émployee should not be dismissed - or suspended.

The decision’ of the ALY that the ermployee should ot be dismissed or suspended: shall
ot be based on nonsubstantive procedural errors'committed by the. school districr or the
governing board of the school district wnkess the errors are prejudicial errors; and, the
ALJ shall ot have the power w dispose of the charge of dismissal by imposing probation
or other alternative ‘sanctions:

The state board may adopt from time to time ries and procedures as may be necessary to
effectnate this provison.

m) The admivistrative costs of the hearing shall ‘be paid according to the outcome of the

hearing, as specified,

Specify the Hlowing for suspension and dismissal proceedings for all charpes except those
sokly involving egregious misconduct:

a)

b)

d)

Authotize an employee who has been suspended to request a motion for immediate
reversal of the suspension before an ALJ; and, specify the review of amotion shall be
limited to- a determination astovdwthmﬂnﬁnﬁasaﬂegcd m the charges, if true, are
sufficient. o constiite a basis for Inmediate. suspension, as Specified.

Specify that a suspension or dismissal hearing shall commence within six months' of the
employee s request for a bearing: specifies the start of the hearing may not be contimed
beyord. six morihs except for extraordinary circuinstarees as deemed by the ALJ; require
OAH to set a date for the hearing i both parties cannot agree; requires- the hearing to be
completed within seven months; and, specifyy when substantial progress bas been made.
within the seven month timeline byt the hearing camiot be completed, for good cause
shﬂwn, the hedring may be extended by the: ALY

Authorize testimony and evidence rchfing to mattexs that occurred more than four years
m the past that involve. any act as described in Fducation Code (EC) Section, 44010
(sexual offenses) and Penal Code Sections 11165.2 to 111652.6 (child abuse’ offenses).

Authorize suspension and dismissal heerings to'be presided over by an ALY alone, instead
of the fll Commission on Professional Competence (CPC), if both parties agree in
writing;

Specify that members -of the CPC shall have three years of experience in the last 10 years
In the same discipline. of the teacher being suspended or dispissed; requires the members
of the CPC to be sclected 45 days prior to the hearing: date; and, SPBCI& that if a party
believes: that a selected commission member is pot qualified, that party may file an
objection with OAH within 10days of their selection and within seven days of that
objection an ALJ shall rule on the objection,

Defme "discipline” for purposes of appointing’ members of a CPC as folloivs:
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i). Foran employee subject to dismissal whose most recent teaching assigriient & in
kindergarten or any of the grades 1 to'6, inclusive, “discipline” means ateaching
assigniment m kindergarten or any of the grades 1 o 6, inchisive,

ii) Foranemployee subject to dismissal whose most recent assignment requires an
cducaton specialist credenfial or = services credential, “discipline™ means an
assignert -that requires: an education specialist credential or a services credential,
Tespectively,

iify For an employee subject fo dismissal whose most recent teaching assinment & m
ary of the. grades 7 to 12, inchisive, “discipline™ means a teaching assignment in any
ufp.l‘adcs 7to 12, inchisive, in the same area of shudy as the most fecent teaching
assignment of thc employee subject to dismissal,

£) Specify that a member of the CPC who is, retired shall receive. pay at the daily. substitute
teacher rate.

h) Dekfe the requirement that the employée pay the expenses ncurred by the district af the.
hearing if a court overtums the decision of a CPC; conversely dekte the requirement that
the district pay the expenses incumed by the employee at the hearing if a court overtumns,
the decision; of a CPC; aid, require the state and the school district to share the costs of a
hearing if an employee is dismissed or suspended by a CPC,

i} Delete the existing discovery process and instead creates avew discovery process where
the school district and the employee must dischse inbrmation within 43 days of the
employes's demand. for a bearing; and, specifies ‘all discloswres: rmst be rmde no Jater
than 60 days before the start of the hearing, as specified.

Specify that once a governing board has given notice to suspend -or dismiss an employee, the
charges. may be amended less than 90 days before the hearing upon motion before an ALT of
the OAH; specify that the employee shall be given meanmgful opportunity to respond to the

amerided- charges; and, specify that notice to the employée shall be sufficent: to mitiate &

Require that anotice of suspension or disroissal ivolving only tmsat:sfacmry performance
be given during’ the instructional ‘year ofthe school site where the emoployee is phiysically
employed; authorize anotice of suspension. or dismissal to be given at eny time of year for
other suspension or dismissal reasons; and, specify the notice .of dismissal or suspension
given outside the dstructional year shall be.in wiiting and be served wpon the employee
personally athls or her last koown address.

Prohibit school disticts, county offices’ of education, and chartér schools from entering into.
an agreement that would prevent. a mandatory report of egreggious msconduct to the
Coromission. on. Teacher Credentialing or any ofher state or federal agency; and, prohibit
school districts, county -offices of education, and charter schook from entering info an
agreement. t‘nat would authorize expunging from a school employee’s persornel file credible
complainfs of, substantiated vestipations into, or discipline fr, egregious misconduct,
unkss those claims have been proven to be false,
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8) Specify that a school district, comty office of education, or charter school that has roade a
report of an employee's egregious misconduet to-the Commiission on Teacher Credentialing
shall disclose this fact to a school district, courty offce of education, or charter sehool
considering an application fix employment from fhe erployee, upon inquiry.

9) Speml:'( that afiy. school employes. who alléges that another school employee has engaged in
epregiovs inisconduct, knowing at the time of making the allegation that the allegation was
fake, shall be subject to certificate revocation, if applicable.

10) Add mirder and attermpted pumder to the Est of'mandatory Jeave of absemce offerses; and,
remove ‘marjuana, mescaline, peyote, and tetmhydrocantabinols as exceptions' to the
controlled. substance offenses Tor'which a certificated employee fmay be charged with a
mandaioty. or optional leave of absence offerse.

11) Make findings and dechirations that pupil, educators, administrators, school boards, and
school district. employees need a teachier disrnissal process that is both faf and efficient; and,
that this measure & inferded to revise existing stabites in a mamer that will update and
streamline - the procedures for teacher disciplie and dismissal making # more cost effective.
and reducing the time necessary to eomplefe the feacher disssal process.

EXISTING IA.W

1) Prohibits the dismissal of permanent employees except for one or more of the following
CRUSES:

a) Immoral or wprofessional conduct;

b) Commissioning, aiding or advocating the cormmissivn of acts of eriminal syndicalism;
- ¢) Dishonesty;

d) Umatisfactory performance:

€) Evident unfitness for service;

f) Physical or mental condition unfitting him or het to.instrct ar associte with chidren:

g} Persistent violation of or refisal to obey the school laws of the. state by the Stafe Board of
Education or by the local governing board employing him or her;

hy Convicton ofa felony or any crime fovolving moral tupitnde;

1) Advocating for or teaching commumism with the intent of indoctrdnating the mind of any
pupi

i) Knowng membership by the employse i the Comminist Party; or,

k) Akobolism orother doug abuse which makes the employee wnfit to mshuet or associate
with childmn (EC Section 44932)
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2) Prohibits the notice of dismissal or suspension, of 2 teacher, fromg being given between May
15th and September 15th i any year. (EC Section 44936)

3) Authorizés the poverning board of any school district to imediately suspend a certificated.
employee, if it deems soch action necessary, on charges of

a) Tmeooral -conduct;

b} Conviction of a felony or of any crime nvolving tmoral turpitude;;

c) Incompetency due to mental disability;

d) Willful refisal to perform regular assignments: without reasonable: cause;
e) Wih viohtion of teacher or mculcating Cormrmunismy. or,

f) With knowing mémbership by the employes. in-the Comtinist Party. (EC Section.
44939}

4) Requires that if a dismissal or suspension hearing i requested by an employee, the hearing
shall comemence within 60 days from the: date.of the employee's demand for a hearing and
specifies the Mlowing:

a). Prohibits festiooony or evidence relating to matters that ocoured more: than four years
prior to the date of the filing of the notice; and, prohibits a decisin relating to the
dismissal or suspension. of any enployée fom being made based on charges or evidence
of any mature relating to matters “occudng more than four years prior to the filing of the
notice.

b) Requires fhat the hearing be conduited by a CPC made up of three mewbers: one
member to be selected by the certificited employee; one member fo be sekcted by the
govemning board; and, one member to be an ALT from the OAH,

¢) Provies that the decision made by the CPC is made by majority vote and shall be
deeméd to be the final deéision of the governing board. (EC Section 44944)

FISCAL EFFECT: According to the Sepate Appropriations Cornmittee, this bill has the
poténtial to result in both costs and savings to the state and to local edncation agemms {LEAs).
The costs and savings realized wil depend on the actions of lndividual parties in specific cases,
and, will vary by action and year (as is true under existing law). Itis unclear whether a
strearnlined dismissal process will increase the murbier of éases brought forth, OQAH:
approximately $2 milion anmumlly i ongoing personcel costs for 13 personnel years, The OAH
estimates it would require 8 additional ALTs, three additional clerical staff one associate
goverrimental programs analyst, and one additional Jegal support supervisor, tocomplkte the
substantial additional workload imiposed by this bill The cost of the ALY’ time related to these
hearings would be biled by the OAH 1o the involved TEAs and the. Geperal Fund, depending on
the dispensation of the case, See staff commoents. LEAs: significant ncreased workload and
costs to abide by new niles. Potentially substantial savings In reduced liability (m civil
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lifigation) to the extent that centified enployees who commit egregions acts of misconduct:
against children. can be dismissed more quickly and with reduced incentive 1o appeal. Mandate:
potentially” significant reimbursable memdate on LEAs, to the-extent that certificated employees
are accused of cormitting copirolled substance offenses mvolving merfjuana, mescaline, peyote,
or tetrahydrocanmabinols, and placed on mandatory Jeave.

COMMENTS: This measure was substantially amended in-the Senate and the a:mrvinxnts
reflect 2 bipart a biparfisan agrecrent, This bill is substaitially similar to AB 375 (Buchanan), which

was passed by the Assembly in 2013. The policy issues in this measure have been beard by the:
Asserbly Hducation Committee. over the st few years,

According o the author, the current teacher discipline and dismissal process & outdated and
cumbersome.  The law has not kept pace with today’s school calendars or practice. In addition,
there is o deadine for completion of the dismissal appeal process and contimmnces can allow
costly litigation to drag on for 12-18 months, orlonger. This bill updates and streamlines the
teacher discipline and diswoissal process, saving school districts time and money while at the
‘sanw fime ensuring due process. In addition, the bill removes outdated references. to code and
clarifies the responsibilities of hath school districts and teachers with, respect to appeals.

This bill increases protections for children by defming a suhset of fmwooral conduct as epregions
miscanduct, which encompasses sexual abuse, child abuse and specific drug crimes and,
establishes a separate and streamlined hearing process for cases in which an employee is aconsed
of egregious roisconduct.  This strearolined process will allow a bearmg based on charges of
egregions, rmsconduct to be canducted by a single: ALY instead of a three-person panel, The bill
requires egregious misconduct. hearings to commence within 60 days. The bill allows, and in
some cases requires, school disticts to place’ eniployees on keave when they have been
criminally charged with certain drug offenses. The bill requires school. districts o placé an
employee on Jeave should he or she be criminally charged with horricide or attermpted homicide.
The bill allows evidence more than four years ol to be presenied. at hearing in cases of child
abuse or-sexual abise, The bill inaintains the ability ofa district to immediately remove a
teacher accused of child abuse or sexual abuse fiom the chssroom: and, anthorizes dismissals to
take place at any time of year for all other charges except vnsatisfactory performarce, which
shall be given during’ the school year. This bill clarifies current hw by updating the giounds for
dismissal and removing the ground for m:nbcrshlp in the Comwmmist Party; removing
duplcative notice requirements; and, removing a provision that bas been deemed
unconstifutional by the California Supmm:t. Cout,

Thes bill saves time and money by requiring; for all charges. except for egregious misconduct,
that the hearing commence within six months and the enfire appeal proeess be completed within
seven. months. The bill removes the ability of itigants fo take discovery disputes and suspension
appeals to Superior Cowrt and establishes a limited discovery process for all charges except
egregious misconduct The bill requires the parties to pominate thelr respective. members of the
CPC 45 days prior to the date set for hearing.  Further this bill mcreases the mumber of teachers
elighle to sérve’ on the CPC by lowering from five to three the mmber of years of teacking
experience the panel memwber mmust bave in the discipline of the teacher subject to disrrissal

Amalysis: Prepared by:  Chelsea Kelley /ED. /(916) 319-2087

EN: 0003915
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GOVERNOR'S VETO
AB 375 (Buchanan)
As Amended Scpﬁanﬂaer 6,2013
23 vote
ASSEMBLY: 6411 (May 29,2013) SENATE: 25-13 (September 12, 2013Y

ASSEMBLY:  52-22. (September 12, 2013)

Orginal Committes Reference: ED,

SUMMARY: Makes changes to the suspension and dismissal hearing process for school
empkiyess, as specified

The Senate annndmems

1) Specify that the notice of dismissal or suspension given during the instiuctional year of the
schoolsite: where the employeé i physically employed shall be in writing and be served upon
the enployee personally or by United States. répistered. il addressed to him m:her at his or
her last kiown address; and, specify that a notice of dismissal or suspension given outside of
the instroctioral year of the schookite where the employee b physically employed shall be'in
writing and shall be served upon the employee personally.

2) Specify that armﬁo_tl for mmediate teversal of suspension shall have no bearing on the
authority of a school district to determine the assignment of an employee. who is suspended
-or placed on adoiuistrative kave while dismissal charges are pending,

3) Specify that a contimance shall. not extend the date for the cormmencerment of a dismissal
hearing more than six months from the date of the employes’s request for a hearing, except
for extraordinary circumstances, as deterraioed by the administrative. aw judge (ALIT);
specify that if exfraordinary ciicurmstances are finmd that extend the date for the
commencement of the hearmg, the deadlne for concliding the hearing and closing the record
shall be extended for a period of time equal fo the continance; and, spectfy that, if the
parties are not able to teach agreement on a date, the Office of Administrative Hearings
(OAH) shall orilaterally set a date.

4) Specily that a contimance shall not extend the date for the close of the record more than
seven months from the date of the employee’s request for a hearing, except for good, cause;
and, specify that when substantial progress has been mede i completing fhe disrmissal
hearing within the seven-monfh period but the hearing caonot be completed, for good cause
showm, the period for completing the hearing may be extepded by the presiding ALT,

5) Authorize ftestiinony and evidence more than four years ol at ahearing if they are
alegations of an act described in Section 44010 (sex offenses) or Sections 111652 to
11165.6, mchisive, of the Penal Code (child sbuse).

6) Specify that evidénce of récords regularly kept by the goveming board concerning the
employee may be introduced during a dismissal heariog, but no decision relating to the
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dismissal or suspension of an employee shall be omde based on charpes or evidence of any
nature relating to matters occurrng more than four years before the filing of the notice,
except allegations of specified sex offtnses and chid abuse offenses.

7) Specify that if the patties elect to waive a hearing before the Commission on Professional
Competence (CPC), the hearing: shall be iritiated and conducted, and a decision made, and
the ALT conducting the hearing shall have all the powers granted to a €PC,as specified.

8) Define “discipline” for purposes of appoirting mwembers of a CPC as-llows:

a) Foran employee subject to disumssal whose most recent teaching assignment & in
kindergarten or any of the prades 1 to 6, inchisive, “discipline™ roeans: a teaching
assigmment. in kindergarian or any of the grades 1 o 6, inchisive.

b) Faran enmluym subject to dismissal whose most recent assipnment requires an

education specialist credenfial or a services credential, “d:smpbm” means an assignment
that requires an edication specialbst credential or a services' credential, respectively.

¢) For an employee “subject to disrmissal whose wost recent teaching assignment is in any of
the prades 7 to 12, inclosive, “discipine™ means a teaching assipriment in any of grades 7
to.12, foclusive, i the. same area of study as the most recent teaching assinment of the
empbyee subject to dismissal.
EXISTING LAW:

1) Prohibits the dismissal of permanent employees except for one or more. of the following
causes;

a) Immoral orumrofessions]l conduct;

b) Cbmniss’iming aiding’ or gdvocating the commission ‘of acts of criminal syndicalism;
¢) Dishonesty;

d) Unsatisfictory performance;

e) Evident wunfivess for service;

£} Physical or mental condition unfitting Wm or her to struét or assaciate with children,

) Persistent violtion of orrefisal to obey the school laws of the state by the State Board of
Education or by the ocal governing board employing him or her;

h) Comviction. of a felony or any ctime ivolving mioral turpitude;

i) Adwocating for or teaching commmism with the intent of indoctrinating the mind of any
PPl



j) Krowing membership by the employee in the Cowmommist party; o,

k) Alkoholism or other drg abuse-which makes the employee unfit to instroct or associate
with children, (Education Code (EC} Section 44932)

2). Prohibits the motice of distrissal or suspension of a feacher from being given between May
15th and September 15th in any year: (EC Section 44936)

3) Authérizes the: governing board of any schivol district to inpediately suspend a certificated
employee, if it deeins such action necessary, on charges of

8} Immporal conduct;

b) Comiction of a felony orof ary crime involving moral trpitnde;

¢) Incompétency due to mental disability;

d) Willful refisal to perform regular assignments without reasopable cause;

¢) With violation of teacher orinculcating Commmism; or,

f) With knowing membership by the employee in the Commumnist party. {EC Section. 44939)

4) Requires that i a dismissal or suspension hearing is requested by an employee, the hearing
shall commence within 60 days. fiom the date of the employes's demand for a hearing and
specifies the following:

a) Prohibifs testimony or eviderce rebting to matters that oceured mote than four years
prior to the date of the filing of the notice; and, prohibits a decision relatmg to the
dismissal or suspension. of ary employee -from being made based on charges ‘or evidence
of any patire relating to matlers occurrmg more than four years prior o the fling of the
notice,

b) Requires that the hearing be conducted by a CPC made up of three members:
iy One member to be sekcted by the certificated employee;

i) One member to be sekcted by the poverming board; and,

iiiy One poember to bean ALT forn the: OAH; and, assigns this person to be the
chairperson and a voting member of the commission responsible for assuring that
Jepal rights of all parties mvolved are protected.

¢} Provides that the decision made by the CPC is made by majority vote and shall be
deemed to be the final decision of the poverning. board. (EC Section 44944)

FISCAL EFFECT: Accomiing tothe Sepate Appropriations Coramittee, this bill has the
potential to result In both costs and saviogs to the state and to local education. agencies (LEAs).
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The costs and savings realized will depend on the actions. of individual parties . specific cases,
and will vary by action and year (as is frue inder éxisting law). It s welear whether a
strearnlined dismissal process will jncrease the mumber of cases brought forth.  Approximately
$1.86 million avmally in ongoing. personnel eosty for OAHL The OAH estimatés it would
require cight addifional ALJs, four additiorial clerical staff, -and ove additional lepal support
stpervisor, to complete the substantia! additional workload inposed by this hill Tt 35 miclear
whether LEAs would be responsible for the QAH costs; to the exient that they are, thoss costs
would Hkely be mitigatéd by savings in court costs. Significant increased -workload and costs to
abide by new ks for LEAs. Potertially substantial savings fu reduced Imbﬂrty (m civil
Itigation) to the exfent that certified employees who commit egregions acts of miscondnct
against chikiren cait be dismissed. more quickly. Potentially sipnificant reimbursable mandate on
LEAs, Yo the extent that certificated. employees are accused of committing controlled. substance
offtnses imvolving. marfuapa, mescaline, peyote, or tetrabydrocannabinols, and placed on
mandatory kave.

COMMENTS: According to the author, the current teacher discipline and dismissal process is
outdated and cumbersome. The Jaw has ot kept pace with today's school calendars or practice.
In addifiory there is no deadline for cofupletion of the dismissal appeal process and contimunces
cen allow costly litigation to drag on for 12-18 months, or longer. This bill wpdates and
streamlines the teacher discipline and dismissal process, saving school districts time and money
while atthe same time ensuring due process. In addition, the bill removes outdated references to
code and clarifies the responsibilities of both school districts and teachers with respect to the
appeal process.

This bill mereases protections for children by allowing, and in some. cases requiring, school

- districts to place employees on Jeave when they bave been criminally charged with certain drug
offenses. The bill requires school districts to place an employee o kve should he or she be:
criminally charged with howicide or attempted hongicide. The bill allows evidence more than
four years ol to be presested at hearing in cases of chikd abuse or sexual abuse. The bill
maintains the abiliy of a district to mmediately remove ateacher acowsed of child abuse or
sexal abuse fom the classroom and issue anotice of dismissal at-any fime, inchiding the
summer roonths; and, authorizes dismoissals to take place at any time of year for all other charges.
except unsatisfactory performance, which shall be given during the school year.

This bill saves time and woney by requiring the entire appeal process to be complete within
seven months, The bill allows the parfies to stipukite to a hearing with an ALT only. The bill
removes the abiity of itigants to take discovery disputes and suspension appeals o Superior
Cowt and establiches. afimited discovery process. The. bill requires the parfies to nomivate their
respective members of the CPC 45 days prior to the date set for bearing.  Further the bill
mereages. the mumber of teachers eligible to serve on the CPC by bwering from five to three the
number of years of teaching experience the panel member must have i the discipline of the
teacher subject to dismssal,

This bill chrifies cument law by updating the grounds for dismissal and removing the ground for
merobership i thie Commumist Party; rerioving duplicative notice requirements; and, semioving a
provision, that bas been deeroed unconstitutional by the Califomia Supreme Court,
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GOVERNOR'S VETO MESSAGE:

The: goal of this bill i fo sioplify the process for hearing and deciding teacher
dismissal cases. I have Istered at gredt length to arguments both. for and agamst
this rneasure. While [ agree that i makes worthwhile adjustments o the dismissal
process, such as fiting the summer morstorium on the fling of charges and
elminating some opportunities for delay, other changes make the process too
rigid and could create new problers.

I'am particolarly- concered. that Emiting the mumber of depositions to five per
side, regardless of the circunstances, and restricting a district's ability to amend
charges even X new evidente comes to fight, may deo more harm than good;

I share. the authors! desire to streamline the teacher discipline process, but this bill
is an mperfect sohtion. [encourage the Lepihture to coptime workmg with

stakehoklers to idenfify changes that are balanced and reduce procedural
complexities. )

Apalysis Prepared by: Chelsea Kelley / ED. /{916) 319-2087

FN: 0002896
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KAUFMAN LEGAL GROUP

A PROFESSIONAL CORPORATION

September 18, 2014
Direct (213) 452-6550

YIA CERTIFIED MAIL. FACSIMILE
AND ELECTRONIC MAIL

Mark Benevento, Operations Manager
High Desert Broadcasting, LLC

570 E. Ave. Q-9

Palmdale, CA 93550

Re:  Cease and Desist Demand - Immediate Response Required
Dear Mr, Benavento:

We are writing on behalf of Assemblymember Steve Fox and his campaign committee, Steve
Fox for Assembly 2014. Assemblymember Fox was elected to the California State Assembly in
2012, and is now seeking re-election in the upcoming Statewide General Election on November
4, 2014. This letter serves as a formal demand that you immediately cease and desist from
broadeasting false and defamatory statements about Assemblymember Fox on your radio stations
(i.e., KCEL-FM, KMVE-FM, KGMX-FM, KKZQ-FM, KOSS-AM, KQAV-FM and KUTY-
AM), on any affiliated websites, and on any affiliated media/social media outlets. Your
company’s failure to comply with this demand may result in the commencement of immediate
legal action against you.

Currently, KCEL-FM, KMVE-FM, KGMX-FM, KKZQ-FM, KOSS-AM, KQAV-FM and
KUTY-AM, are all airing an advertisement against Assemblymember Fox that is being paid for
by Tom Lackey for Assembly 2014. This advertisement contains blatantly false and defamatory

statements against Assemblymember Fox and his legislative record, including the following
spurions claims:

And then last May, Fox had the opportunity to add felony child
abuse, human trafficking, and possession of weapons of mass
destruction to the list of crimes that qualify under the Three Strikes
Law, Fox didn’t even bother to vote. Later Fox had the chance to
protect students from abusive teachers, by making it easier for
schools to get rid of teachers accused of sex and drug crimes.
Guess what? Fox failed to vote on this one too.

As discussed below, these statements are patently false; consequently, your stations must
immediately cease and desist from broadcasting the advertisement containing them,

With regard to the first claim that Assemblymember Fox “didn’t even bother to vote” on a bill to
expand the offenses covered by the “Three Strikes Law,” that statement is untrue. No such bill

777 5. Figucroa Stroet, Suite 4030 Log Angefes, (90017 main 213.452.65605 fax 213,452.6573 wwwkoufmanlegalgroup.com
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Mark Benevento, Operations Manager
September 18, 2014
Page 2 of 3

came up for 2 vote in the State Assembly in May 2014 — or, for that matter, at any time since
Assemblymember Fox took office. Indeed, the only bill even addressing that issue during the
legisiative session never made it to the full Assembly for a vote. (See California Legislative
Information: Text of AB 1321, AB 1321 Record of Votes, AR 1321 Bill Analysis; true and
correct copies are attached hereto as Exhibit 1.) In fact, the bill was introduced in the Assembly
Public Safety Committee, but never was voted out of that committee. Assemblymember Fox did
not sit on that committee. Thus, Assemblymember Fox never had an opportunity to vote on this
hill. Therefore, it is clearly misleading, untrue and unfair to say that Assemblymember Fox had
an “opportunity” to vote on the bill and did not “bother to vote.”

With regard to the ciaim that Assemblymember Fox failed to vote on a bill making it easier to
“to get rid of teachers accused of sex and drug crimes,” that statement is an outright lie, There
were two bills dealing with the teacher dismissal issue during the 2013-2014 legislative session,
AB 215 and AB 375. Both bills sought to make changes to the suspension and disrnissal hearing
process for school employees. In fact, Assemblymember Fox voted in favor of both bills.

Specifically, on June 12, 2014, AB 215 was passed by the Assembly. Mr, Fox was one of the 77
Assemblymembers who voted in favor of AB 215°s passage. (See California Legislative
Information: AB 215 Record of Votes, AB 215 Bill Analysis; true and correct copies are
attached hereto as Exhibit 2.) Moreover, on September 12, 2013, Assemblymember Fox was one
of 52 Assemblymembers voting in favor of the passage of AB 375. (See California Legislative
Information: AB 375 Record of Votes, AB 375 Bill Analysis; true and correct copies are

attached hersto as Exhibit 3.) Thus, contrary to the claims made in the advertisement,
Assemblymember Fox voted to support both bills that sought to make it easier to suspend or
dismiss teachers charged with egregious misconduct. Consequently, the statement in the
advertisement that Assemblymember Fox “failed” to vote on the issue is plainly false.

As you know, while the First Amendment protects some political speech, it does not protect the
type of defamatory speech described above. (See New York Times Co. v. Sultivan, 376 U.S. 254
(1964).) This is true even in cases where the plaintiff is a public figure and the element of
“actual malice” needs to be establisbed. The United States Suprame Court has conclusively and
unequivocally stated, “[i]f a false and defamatory staternent is published with knowledge of
falsity or a reckless disregard for the truth, the public figure may prevail.” (See Harte-Hanks
Communications v. Connaughion, 491 U.S. 657, 688 (1989).) Supreme Court precedent also
makes abundantly clear that with respect to public figures, publishers of any type are liable for a
“defamatory statement [made] with actual malice, i.e., with ‘knowledge that it was false or with
reckless disregard of whether it was false or not.”™ (See Masson v. New Yorker Magazine, 501
U.S. 496, 510 (1991) (citing New York Times Co. v. Sullivan, 376 U.8. 254, 279-280 (1964); see
also St. Amant v. Thompson, 390 U.S. 727, 731 (1968).) In the present case, a simple fact check
would have revealed the falsity of the advertisement’s claims. In any case, your company is now
on notice of the advertisement’s blatant untruthfulness.

Our client respects the First Amendment and the rights of citizens to engage in spirited debate
and criticism, but we cannot allow Asserablymember Fox’s character and reputation to be
assailed by repeated broadcast of false and defamatory claims. Should you choose to rebroadcast
the false and defamatory allegations made in the advertisement described above, it will be with a

AAWDoEWlients\FOX 244 5000014 7274.D0C



Mark Benevento, Operations Manager
September 18, 2014
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knowing and reckless disregard for the truth that will be sufficient to demonstrate ™actual
malice” towards our client. (See St. Amant, 390 U.S. at 730.) We therefore demand that you
cease from knowingly perpetuating these falsehoods, and immediately remove this ad from your
rotation.

Please provide us with your written confirmation that you have ceased broadcasting this false
and defamatory ad by tonight. We await your immediate response.

Very truly yours,

George M. Yin

GMY:ssn

Enclosures
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KAUFMAN LEGAL GRrOUP

A PROFESSIONAL CORPORATION

September 18, 2014

Direct (213) 452-6550

VIA CERTIFIED MAIL, FACSIMILE

AND ELECTRONIC MAIL

Bob Adelman, President
Adelman Broadcasting
731 N. Balsam Street
Ridgecrest, CA 93555

Re:  Cease and Desist Demand - Immediate Respopse Required

Dear Mr, Adelman:

We are writing on behalf of Assemblymember Steve Fox and hig campaign comrnittee, Steve
Fox for Assembly 2014. Assemblymember Fox was elected to the California State Assembly in
2012, and is now seeking re-election in the upcoming Statewide General Election on November
4,2014. This letter serves as a formal demand that you immediately cease and desist from
broadcasting false and defamatory statements about Assemblymember Fox on your radio stations
(ie. KGBB, KRAJ, KZIQ, KEPPD, KLOA-AM, KLOA-FM, KWDJ, and KTEA), on any
affiliated websites, and on any affiliated media/social media outlets. Your company’s failure to
comply with this demand may result in the cornmencement of immediate legal action against
you.

Currently, KGBB, KRAJ, KZIQ, KEPPD, KLOA-AM, KLOA-FM, KWDI, and KTEA, are all
airing an advertisement against Assemblymember Fox that is being paid for by Tom Lackey for
Assembly 2014. This advertisement containg blatantly false and defamatory statements against
Assemblymember Fox and his legislative record, including the following spurious claims:

And then last May, Fox had the opportunity to add felony child
abuse, human trafficking, and possession of weapons of mass
destruction to the list of crimes that qualify under the Three Strikes
Law. Fox didn’t even bother to vote. Later Fox had the chance to
protect students from abusive teachers, by making it easier for
schools to get rid of teachers accused of sex and drug crimes.
Guess what? Fox failed to vote on this one too.

As discussed below, these statements are patently false; consequently, your stations must
immediately cease and desist from broadcasting the advertisement containing them.

With regard to the first claim that Assemblymember Fox “didn’t even bother to vote” on g bill to
expand the offenses covered by the “Three Strikes Law,” that statement is untrue. No such bill
came up for a vote in the State Assembly in May 2014 — or, for that matter, at any time since

777 8. Figueroa Street, Suite 40500 Los Angoles, CA 90017 main 213.452.6565 (ax 213.452.6575 www.liaufimanlegalgroup.com

ST T %]

X\WDorP Cliente\FOX 244500 1 \001 47562, DOC



Bob Adelman, President
September 18, 2014
Page 2 of 3

Assemblymember Fox took office. Indeed, the only bill even addressing that issue during the
legislative session never made it to the full Assembly for a vote. (See California Legislative
Information: Text of AB 1321, AB 1321 Record of Votes, AB 1321 Bil} Analysis; true and
correct copies are attached hereto as Exhibit 1.) In fact, the bill was introduced in the Assernbly
Public Safety Committee, but never was voted out of that committee. Assemblymember Fox did
not sit on that committee. Thus, Assemblymember Fox never had an opportunity to vote on this
bill. Therefore, it is clearly misleading, untrue and unfair to say that Assemblymember Fox had
an “opportunity” to vote on the bill and did not “bother to vate.”

With regard to the claim that Assemblymember Fox failed to vote on a bill making it easier to
“to get rid of teachers accused of sex and drug crimes,” that statement is an outright lie. There
were two bills dealing with the teacher dismissal issue during the 2013-2014 legislative session,
AB 215 and AB 375. Both bills sought to make changes to the suspension and dismissal bearing
process for school employees. In fact, Assemblymember Fox voted in favor of both bills,

Specifically, on June 12, 2014, AB 215 was passed by the Assembly. Mr. Fox was one of the 77
Assemblymembers who voted in favor of AB 215°s passage. (See California Legislative
Information: AB 215 Record of Votes, AB 215 Bill Analysis; true and correct copies are
attached hereto as Exhibit 2.) Moreover, on September 12, 2013, Assemblymember Fox was one
of 52 Assemblymembers voting in favor of the passage of AB 375, (See California Legislative
Information: AB 375 Record of Votes, AB 375 Bill Analysis; true and comrect copies are
attached hereto as Exhibit 3.) Thus, contrary to the claims made in the advertisement,
Assernblymember Fox voted to support both bills that sought to make it easier to suspend or
dismiss teachers charged with egregious misconduct. Consequently, the statement in the
advertisement that Assemblymember Fox “failed” to vote on the issue is plainly false.

As you know, while the First Amendment protects some political speech, it does not protect the
type of defamatory speech described above. (See New York Times Co. v. Sullivan, 376 U.8. 254
(1964).) This is true even in cases where the plaintiff is a public figure and the element of
“actual malice” needs to be established. The United States Supreme Court has conclusively and
unequivocally stated, “{ijf a false and defametory statement is published with knowledge of
falsity or a reckless disregard for the truth, the public figure may prevail,” (See Harte-Hanks
Communications v. Connaughton, 491 U.S. 657, 688 ( 1989).) Supreme Court precedent also
makes abundantly clear that with respeet to public figures, publishers of any type are liable for a
“defamatory statement [made] with actual malice, i.e., with *knowledge that it was false or with
reckless disregard of whether it was false or not.™ (See Masson v, New Yorker Muagazine, 501
U.8. 496, 510 (1991) (citing New York Times Co. v. Sullivan, 376 U.S. 254, 279-280 (1964); see
also St. Amant v. Thompson, 390 11.8. 727, 731 (1968).) In the present case, a simple fact check
would have revealed the falsity of the advertisement’s claims. In ANy Case, your company is now
on notice of the advertisement’s blatant untruthfulness.

Our client respects the First Amendment and the rights of citizens to engage in spirited debate
and criticism, but we cannot allow Assemblymember Fox’s character and reputation fo be
assailed by repeated broadcast of false and defamatory claims. Should you choose to rebroadcast
the false and defamatory allegations made in the advertisement described above, it will be with a
knowing and reckless disregard for the truth that will be sufficient to demonstrate “actual
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malice” towards our client. (See 5. Amant, 390 U.S. at 730,) We therefore demand that you
cease from knowingly perpetuating these falsehoods, and immediately remove this ad from your
rotation.

Please provide us with your written confirmation that you have ceased broadcasting this false
- and defamatory ad by tonight. We await your immediate response.

Very truly yours,

B oy g

George M. Yin
GMY:ssn

Enclosures
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